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UNITED STATES ENVIRO 'MENTAL PROTECTIO ' AGENCY
REGION 8

1595 WYNKOOP STREET
DENVER, CO 80202-1129

Phone 800-227-8917
http://www.cpa.gov/region08

DOCKET NO.: CAA-08-2010-0028

IN TilE MATIER OF:

FARMERS UNION OIL CO., INC.
KenaslOn Anhydrous Plant
County Road I
Kenmare. North Dakota 58746

RESI'ONDENT

)
)
)
)
)
)
)
)

FINAL ORDER

Pursuant to 40 C.F.R. §22.18. of EPA's Consolidated Rules of Pmctice, the Consent

Agreement resolving this matter is hereby approved and incorporated by reference into this Final

Order. The Respondent is hereby ORDERED to comply with all of the tenns of the Consent

Agreement. effective immediately upon receipt by Respondent arthis Consent Agreement and

Final Order.

SO ORDERED THIS~DAYOF fY'IOk( ,2011.

Elyana R. Sutin
Regional Judicial Officer
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DOCKET NO CAA-o~-2010-OO211

CONSENT AGREEMENT

)
)
)
)
)
)
)
)
)
)

Respondent

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 8

1595 WYNKOOP STREET
DENVER, COLORADO 80202-1129

TilE MATrER OF:

Farmers Union Oil Company, Inc.
Kcnaston Anhydrous Plant
County Road I
Kenmare, North Dakota 58746

Complainant, United Slates Environmental Protection Agency, Region 8 (EPA), and Respondent,
Farmers Union Oil Company, Inc. (FUO), owner of the Kenaston Anhydrous Plant, by their undersigned
representatives, hereby consent and agree as follows:

I. On September 30, 20 I0, EPA issued a Complain[ alleging certain violations orthe Clean Air Act,
(CAA) and proposed a civil penalty for the violations alleged therein.

2. Respondent admits the jurisdictional allegations of the Complaint and neither admits nor denies
the specific factual allcgations of the Complaint.

3. Respondcllt waives its right to a hearing before any tribunal, to contest any issue of law or fact set
fonh in the Complaint or this Consent Agreement.

4. PENALTY: This Consent Agreement, upon incorporation into a final order, applies to and is
binding lIpon EPA, Respondent, and Respondent's heirs, successors or assigns. Any change in ownership
or eorpomte status of Respondent, including, but not limited to, any transfer of assets or real or personal
propeny, shull not alter Respondent's responsibilities under this agreement. This Consent Agreement
contains all terms of the settlement agreed to by the parties. Attachment A (Collection Information)
provides terms for payment including the assessment of fees and interest charges for late payments.
Respondent consents and agrees to pay a civil penalty in the alllounl of Six Thousand One Ilundred
Dollars ($6, I00),

5. CERTTFICATION OF COM"PLIANCE: Within 90 days ofFUO's receipt of the Final Order
in this matter, FUO will submit to EPA a Cenification of Compliance, establishing FUQ's completion of
the items described in subparagraphs (a) through U> below:

a) Develop and implement a management system as required by 40 C.F.R. § 68.15:

b) Compile and maintain the most current infonn31ion related to the regulated substances,
processes, and equipment as required by 40 C.F.R. § 68.48. Specifically, compile
information for safe upper and lower temperatures, pressures, flows and compositions
fC.F.R. § 68.48(a)(3)J; equipment specifications for amlllonia tank [C.F.R. § 68.48(aX4)];
and codes and standards used to design, build and operate the process [C.F.R. § 68.48(a)(5)1;



c) Ensure that the ammonia process is designed in compliance with recognized and generally
accepted good engineering practices as required by 40 C.F.R. § 68.48(b);

d) Perform a Process Hazard Review as required by 40 c.r.R. § 68.50;

e) Ensure that operating procedures are in accordance with 40 C.F.R. § 68.52;

f) Provide refresher training at least every three years, or more often if necessary, to each
employee operating a process to ensure that the employee understands and adheres to the
current operating procedures of the process in accordance with 40 c.r.R. § 68.54(b);

g) Implement and maintain a maintenance program as required by 40 C.F.R. § 68.56;

h) Evaluate compliance with the RMP program every three years as required in 40 c.r.R.
§ 68.58. Document the findings of the audit including an appropriate response to each
finding. Document that each deficiency found during the audit has been corrected;

i) Ensure that the facility emergency response plan includes procedures for infonning the public
and local emergency response 'lgencies about accidental releases as required by 40 C.F.R.
§ 68.95(aX 1Xi); and,

j) Ensure that the facility emergency response plan includes documentation of proper first-aid
and emergency medical treatment necessary to treat accidental human exposures to the
covered chemical as required by 40 c.r.R. § 68.95(aXI)(ii).

The CERTlrlCATlON OF COMPLIANCE sllbmiued by ruo shall contain the date, printed name, and
signuture of a ruo officer, as well as the following stalcment:

I certify thar I am authorized 10 verify the completion ofwork on behalfofFarmers
Union Oil Company, Inc. and KenaslOn Anhydrous Plant. I certify under penalry
of perjUlY that Ihe foregoing is true and correct. I am aware thaI there are
significant penalfies for submifling false informatio", iflc:ludillg the possibility of
fine and imprisollmem.

6. SUPPLEMENTAL ENVIRONM'ENTAL PROJECTS (SEP's): Respondent will perfonn two
SEP's described below.

7. Description of SEP #I: Respondent shall make arrangements for the delivery of two ammonia
safety/Risk Management Plan (RMP) training workshops for first responders, the public and regulated
industry with operations that have a potential to be regulated under CAA 112(rX7).

8. Prior to Ihe beginning orthe first workshop, a final agenda and information regarding the
instruclQrs selected to provide the training shall be submitted to EPA for review and approval.

9. In addition to providing nolice 10 the State Fenilizer Association, orth Dakota Depanment of
Agricuhurc. and the Slate Emergency Response Comminee. FUG will notify the appropriate Local
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Emergency Planning Committees for those diSiricts selected for training sessions. The nOlifications will
include the date, time llnd agenda for each workshop. The training shall be open, aI no cost, to all
members of the above listed organizations in addition to agricultural ammonia suppliers.

10. All workshops shall be completed within eighteen (18) months of the date of the Final Order.

II. The tOHtl expenditure for SEP #1 shallllot be less th:lII Qlle Thousand Eight Hundred
Dollars (SI ,800). This amount is 90% of the original SEP estimate ($2,000).

12. Respondent shall provide EPA with documentation of the expenditures made in connection with
the SEP as pan of the SEP Completion Report.

SEP II I Completion Repon:

a. Respondellt shall submit a SEP Completion Repon to EPA within thiny (30) days
following completion of SEP #I. The SEP Completion Repon shall contain the following
information:

(i) A detailed description of the SEP as implemented;

(ii) A description of devialions from the original SEP proposal, if applicable;

(iii) Locations of all completed workshops;

(iv) Number ofanendees at each training session;

(v) Itemized costs, documented by copies of purchase orders and receipts or canceled
checks; and,

(vii) Certification that the SEP has been fully implemented pursuant to the provisions of
this Consent Agreement.

13. DescriptionofSEP#2:
Respondent shall make arrangements for a third party to conduct a regulatory compliance audit
on all nurse tanks owned by the FUO locations listed below. The audit will consist of a review of
all applicable regulations and standards, ensuring all nurse tanks at these locations meet these
regulations. '111e regulations shall include DOT, EPA, OSHA, and any other applicable
regulations.

Facilitv Location
Kenmare Anhvdrous Plant Hillhwav 52, Kenmare, North Dakota
Kenaston Anhydrous Plant County Road I, Kenmare, North Dakota
Coulee AnhYdrous Plant Highway 50, Coulee, North Dakota
Powers Lake AnhYdrous Plant Hi~hway 50, Powers Lake North Dakota
Norma Anhydrous Plant 92905711> Avenue, Kenmare, North Dakola

14. Respondent will complete the audit within six (6) months or tile date orthe Final Order.
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15. The total expcnditure for SEP #2 slHllI not be less than Ele"'cn Thousand Two Hundred
Dollars (SII,200). This amount is approximately 90% of the original SEP estimate ($12,474).

16. Respondcnt shall pro",idc EPA with documentation of the expenditures made in conne<:tion with
the SEP as pan of the SEP Completion Repon.

SE? #2 Complction Report:

a. RespondclH shall submit a SEP Completion Report (0 EPA within thirty (30) days
following complction of SEP #2. The SEP Complction Repon shall contain the following
information:

(i) A detailed description of the SEP as implemcllIed;

(ii) A description ofde",i,lIions from the original SEP proposal, if applicable;

(iii) The audit findings listcd by statute;

(iv) Verification of correction of any findings and/or recommendations;

tv) Itemized costs, documented by copies of purchase orders and receipts or canceled
checks; and.

(vii) Certification that the SEP has been fully implemented pursuant to the provisions of
this Consent Agreement.

17. No pan of SfP I or SEP 2 will contain work that is otherwise required as pan of any permit,
enforcemcnt action, or state or local requircment.

18. Respondent agrees that failure to submit the SEP Completion Repons shall be deemed a violation
of this Consent Agreement and Respondent shall become liable for stipulated penalties and late fees as set
forth below,

19. In all documents or repons, including, without limitation, the SEP Completion Repons. submitted
to EPA pursuant to this Consent Agreement, Respondent shall have its duly appointed officer sign and
certify under penalty of law that the infonnation contained in such document or report is true, accurate,
and not misleading by signing the following statement:

I certify ullder penalry oflclW thar Ilurl'e examined and amfamiliar with the in/ormation
slIbmiffed in Ihill' documenl oud (III alfachments alld that, b(liJ'ed on my inquiry oj tholl'e
individuals immediately responsible for oblaining the information. I belie....e rhatthe
information is true, accurale, and complele. I am aware Ihal there are significant
penalties for slIbmillingfalse information, including Ihe pOSSibility a/fines and
imprisollmem.
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20. EPA acceptance ofSEP Reports: Following receipt of the SEP Completion Reports described
above, EPA will do onc of tile following:

(i) Accept the SEP Completion Reports;

(ii) Reject the SEP Completion Reports with notification to Respondent in writing of
deficiencies in the SEP Completion Report and grant Respondent an additional thirty (30)
days in which to correct any dcficiencics; or

(iii) Rejecl the SEP Complelion Reports and seek stipulated penalties in accordance with the
provisions herein.

21. If EPA clects to exercise option (ii) above, EPA shall permit Respondent the opportunity to object
in writing to the notification of deficiency or disapproval within ten (10) days of receipt of such
notification. EPA and Respondent shall then have an additional thirty (30) days to reach agreement from
the receipt by EPA of Respondent's notification of objection. If agreement cannot be reached on any
such issue within this thirty (30) day period, EPA shall provide a written slatement of its decision to
Rcspondcnl which shall be final and binding upon Respondent. Respondent agrees to comply with any
requiremenls imposed by EPA as a result of any such deficicncy or failure to comply with the tenns of
this Consent Agreemcnl.

22. The deterrnination of whcther the SEPs have been satisfactorily completed and whether
Rcspondcnt has made a good faith, timely effon to implement the SEPs shall be in the sale discretion of
EPA.

23. Respondent shall submit by first elass mail all notices and reports required by Ihis Consent
Agreemenl to:

David Cobb. 8ENF-AT
U.S. EPA Region 8
1595 Wynkoop Stn..~t

Dcnver, CO 80202-1129

SEP STIPULATED I'!;NALTIES, LATE FEES AND GENERAL PROVISIONS
24. In Ihe event that Respondent fails to comply with any oFthe tcnns or provisions of this agreement
relating to thc perfonnance of the SEPs described above, and/or to the extenllhat Ihe actual expendilures
for the SEP do nOI equal or exceed the total SEPs expenditure stated above, Respondent shall be liable for
stipulated penalties according to the provisions set forth below:

SEP #1,

a. If the SEP has nol been completed satisFactorily, Responden! shall pay a stipulated penalty to
the U.S. Trcasury in the amount of Onc Thousand Eight Hundred Dollars ($1 ,800) within
thillY (30) days ofwriuen demand by EPA.
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b. If the SEP has been satisfactorily completed, and Respondent spent less than the amount of
money required 10 be spent for the project, Respondent shall pay One Thousand Eight
Hundred Dollars ($1 ,800), less the EPA approved amount already expended on the SEP, to
the U.S. Treasury within thirty (30) days ofwrinen demand by EPA.

c. For failure to submit the SEP Completion Report required above, Respondent shall pay to the
U.S. Treasury, within thirty (30) days of written dcmand by EPA, a stipulated penalty in Ihe
amount of Fifty Dollars ($50) for each calendar day after the day the SEP Completion Rcport
was originally due until the day that the SEP Completion Report is received by EPA.

SEP #2:

d. If the SEP has not been completed satisfaclorily, Respondent shall pay a stipulated penalty to
the U.S. Treasury in the amount of Eleven Thousand Two Hundred Dollars (SII,200) within
thirty (30) days of written demand by EPA.

e. If the SEP has been satisfactorily completed, and Respondent spent less Ihan Ihe amount of
money required 10 be spent for lhe project, Respondent shall pay Eleven Thousand Two
Hundred Dollars ($11,200), less the EPA approved amount already expended on the SEP, to
the U.S. Treilsury within thirty (30) days of written demand by EPA.

f. For failure to submit the SEP Complction Report required above, Respondent shall pay to the
U.S. Treasury, within thirty (30) days of written demand by EPA, a stipulated penally in the
amount of Fifty Dollars ($50) for each calendar day after the day the SEP Completion Report
was originally due until the day that the SEP Complelion Report is received by EPA.

25. Stipulated penalties described in paragraph 24 shall begin to accrue on the day after perfomlancc
is due and shall continue to 8CCnle through the final day of the completion of the activity.

26. Respondcnt shall pay slipulatcd penalties within thirty (30) days of receipt of written demand by
EPA for such penalties. Attachment A (Collection Information) provides terms for payment including the
assessment of fees and interest charges for latc paymcnts.

27. Nothing in this Consent Agreement shall relieve Respondent of the duty 10 comply with the CAA
and its implementing regulations.

28. Any public statement, oral or wrinen. in print, film, or other media, made by Respondent making
reference to the SEPs, shall include the following language: "This project was undertaken in connection
with the settlement of an enforcement action taken by the U.S. Environmental Protection Agency for
alleged violations of tile Clean Air Act § 112(r)."

29. Respondent hereby agrees not to claim any funds expended in the performance of the SEPs as a
deductible business expense for purposes of federalt8xes. In addition, Respondent hereby agrees Ihat,
within thirty (30) days of the date it submits its federal tax reports for the calendar year in which the
above·identified SEPs are completcd, it will submit to David Cobb, EPA Rcgion 8, certification that any
funds expended in the perfonnance of the SEPs have not been deducted from fedcral taxes.
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30. Failure by Respondent \0 comply with any tcrm of this Consent Agreement shall constitute a
hrcach of the consent agreement and may result in referral of lhe maHer to the Department of Justice for
enforcement of this agreement and liuch other relief as may be appropriate.

31. Nothing in this Conscnt Agreement shall be construed ali a waiver by the EPA or any other
federal entity of its authoril)' to seek costs or any appropriate penalty associated with any collection action
instituted as a result of Respondent's failure to perform pursuant to the terms of the Consent Agreement.

32. If the undersigned is a representative of the Respondent, he/she cenifies that he/she is fully
authorized to enter into the terms and conditions of this Consent Agreement and to bind the panics he/she
represents to the terms and conditions of the Consent Agreement.

33. Thc parties agree to submit this Consent Agreement to the Regional Judicial Officer. with a
request that it be incorporated into a final order.

34. Each pany shall bear its own costs and attorney fees in connection with this matter.

35. This Consent Agreement. upon incorporation into a final order by the Regional Judicial Officer
and full satisfaction by the panics. shall be a complete and full civil seulement of the specific violation...
alleged in the Complllint.

UNITED STATES ENVIRONMENTAL
PROTECfIOl ENCY. REGION 8.

S-}(,- II
Date:_~ _

Date 6 iI-/(

CompIa, '!)
By: L

::i'idn:w M. Gaydosh
Assistant Regional Administrator
Officc of Enforcemcnt, Compliance lind

Environmental Justice

FARMERS UNION OIL COMPANY. I C.

;eituG
~ G~~e-,-.t~Ia~k~e----------

General Manager
Famlers Union Oil Company. Inc.
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Att<JC t A

COLLECTION INFORMATION

Payment shall be due on or before 30 calendar days after the date of the Final Order
issued by the Regional Judicial Officer who adopts this agreement. If the due date falls on a
weekend or Icgul Federal holiday, then the due dale is the ncxt busincss day. Payments must be
received by II:()() a.lll. Eastern Standard Time to be considered as received that day.

In the event payment is not received by the specified due date, interest accrues from the
dale of the Final Order. not the due date, at a roue established by the Secrelary of Ihe Treasury
pursuant to 31 U.S.C. § 3717. and will continue to accrue until payment in full is received. (That
is. 011 the Ist late day, 30 days of interest accrues.)

In addition, a handling charge of fifleen dollars ($ 15) shall be assessed the 61st day from
the date of the Final Order, and each subsequelll thirty-day period that the debt, or any portion
thereof, remains unpaid. In addition, a six percent (6%) per annum penalty shall be assessed on
any unpaid principal amount if payment is not received within 90 days of the due date (that is,
the 121 st day from the datc the Final Order is signed). Payments are first applied to handling
charges, 6% penalty interest, and late interest; then any balance is applied to the outstanding
principal amount.

The payment shall be made by remitting a cashier's or certified check, including the name
and dockel number of this case, for the amount. payable to "Treasurer, United States of
America." (or be paid by onc of the other mcthods listed below) and sent as follows:

CHECK PAYMENTS:

US Environmental Protection Agency
Fines and Penalties
Cincinnati Finance Cenler
PO Box 979077
SI. Louis, MO 63197-9000

WIRE TRANSFERS:

Wire transfers should be directed to the Fedeml Reserve Bank of New York

Federal Reserve Bank of New York
ABA = 021030004
Account =68010727
SWIFT address =FRNYUS33
33 Liberty Street
New York NY 10045
Field Tag 4200 of the Fedwire message should read" 0 68010727 Environmental
Protection Agency"



OVERNIGHT MAIL:

U.S. Bank
1005 Convention Pla7.3
Mail Station SL-MO-C2GL
SI. Louis, MO 63101

Contact: Natalie Pearson
314-418-4087

ACH (also known as REX or remittance express)

Automated Clearinghouse (ACt-I) for receiving US currency
PNC Bank
808 17th Street, NW
Washington. DC 20074
Contact - Jesse White 301-887-6548
ABA = 051036706
Tmllsaction Code 22 - checking
Environmental Protection Agency
Account 310006
CTX Format

ON LINE PAYMENT:

There is now an On Line Payment Option, available through the Dept. of Treasury.
This payment option can be accessed from the infomlulion below:

WWW.PAY.GOV
Enler sfa 1.1 in the search field

Open form and complete required fields.
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CERTIFICATE OF SERVICE

The undersigned certifies that the original orthe attached CONSENT AGREEMENTS
AND FINAL ORDERS in the matter of FARMERS UNION OIL CO., INC. COULEE
ANHYDROUS "LANT; KENASTON ANHYDROUS "LANT; and KENMARE
ANHYDROUS "LANT; DOCKET NOs.: CAA-08-2010-0028; CAA-08-2010-00032; and
CAA-08-20 I0-0030. The documents were filed with the Regional Hearing Clerk on May 27,
2011.

Further. the undersigned certifies that a truc and correct copy or tile documents were
delivered to, Marc Weiner, Enforcement Attorney. U. S. EPA ~ Region 8, 1595 Wynkoop Street.
Denver. CO 80202-1129. True and correct copies of the aforementioned documents were placed
in the United States mail certified/return receipt requested on May 27. 201 L to:

Greg Westlake. Manager
Farmers Union Oil
Kenmare Anhydrolls Plant
Hwy.52
Kcnmar~.North Dakota 58746

E-mailcd to:

Elizabeth Whilsel
U. S. Environmental Protection Agency
Cincinnati Finance Center
26 W. Martin Luther King Drive (MS-0002)
Cincinnati. Ohio 45268

May 27, 2010 \,it~~
Tina Artemis
Paralegal/Regional Hearing Clerk

@Printedon Recycled Paper


